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DSSOLHG LQFRQVLVWHQW DQDO\VHV IRU >SULVRQHU@ UHWDOLDWLRQ FODLPV� RIWHQ

UHTXLULQJ D SULVRQHU WR GHPRQVWUDWH WKDW WKH GHIHQGDQW¶V FRQGXFW µVKRFNV

WKH FRQVFLHQFH�¶´ ,G� DW �� :H GHFOLQH GHIHQGDQWV¶ LQYLWDWLRQ WR DGRSW

WKH UHDVRQLQJ RI:R]QLDN� :R]QLDNZDV XQSXEOLVKHG DQG WKHUHIRUH LV QRW

ELQGLQJ RQ WKLV SDQHO� 6DODPDOHNLV� ��� )��G DW ���� 0RUHRYHU� ZH WKLQN

WKDW :R]QLDN PLVFRQVWUXHG 7KDGGHXV�;� $OWKRXJK LW LV WUXH WKDW WKH

7KDGGHXV�; HQ EDQF RSLQLRQ QRWHG WKH H[LVWHQFH RI LQFRQVLVWHQW DXWKRULW\

LQ WKLV FLUFXLW� WKH 7KDGGHXV�; FRXUW H[SOLFLWO\ REVHUYHG WKDW WKH ³VKRFNV

WKH FRQVFLHQFH´ VWDQGDUG KDG EHHQ LPSRVHG ³PDLQO\ LQ XQSXEOLVKHG

RSLQLRQV�´ ��� )��G DW ���� %DVHG XSRQ RXU UHYLHZ RI WKH SXEOLVKHG
DXWKRULW\ DYDLODEOH LQ ����� ZH FRQFOXGH WKDW WKH ODZ RI )LUVW $PHQGPHQW
UHWDOLDWLRQZDV FOHDU DW WKDW WLPH WKDW WKH ³VKRFNV WKH FRQVFLHQFH´ VWDQGDUG
GLG QRW DSSO\ WR )LUVW $PHQGPHQW UHWDOLDWLRQ FDVHV�
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%DVH OHYHO RI VHJUHJDWLRQ LV WUDGLWLRQDOO\ UHVHUYHG IRU SRWHQWLDO

VXLFLGHV DQG PHQWDOO\ LOO LQPDWHV� DQG LV NQRZQ IRU LWV ³XQSOHDVDQW DQG
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7HOOLQJO\� WKH RULJLQDO SDQHO GHFLVLRQ LQ 7KDGGHXV�;� LVVXHG

DSSUR[LPDWHO\ WZR PRQWKV EHIRUH 0F/DXULQ� GLVFHUQHG QR DPELJXLW\ LQ
WKH ODZ RI )LUVW $PHQGPHQW UHWDOLDWLRQ� ����:/ ������� DW � ��WK &LU�
$SULO ��� ������ 5DWKHU� LQ VHWWLQJ IRUWK WKH JRYHUQLQJ UHWDOLDWLRQ
SULQFLSOH� WKH SDQHO FLWHG =LOLFK Y� /RQJR� �� )��G ���� ��� ��WK &LU�
������ FHUW� GHQLHG� ���8�6� ���� ������� DQG*LEEV� �� )��G DW ���� DQG
VWDWHG VLPSO\ WKDW ³>U@HWDOLDWLRQ DJDLQVW DQ LQPDWH IRU H[HUFLVLQJ KLV
FRQVWLWXWLRQDO ULJKWV LV LWVHOI D YLRODWLRQ RI WKH&RQVWLWXWLRQ�´ 7KDGGHXV�;�
���� :/ ������� DW �� 7KHUH ZDV QR VXJJHVWLRQ LQ WKH RULJLQDO
7KDGGHXV�; RSLQLRQ WKDW WKH SODLQWLII KDG WR PHHW WKH KHLJKWHQHG ³VKRFNV
WKH FRQVFLHQFH´ WHVW� 5DWKHU� WKH FRXUW VWDWHG WKDW ³>W@R WKH H[WHQW >WKH
GHIHQGDQWV¶@ UHWDOLDWRU\ DFWLRQV JR EH\RQG GH PLQLPLV� � � � WKH\ VXSSRUW
D UHWDOLDWLRQ FODLP�´ ,G� DW ��

�
'HIHQGDQWV DOVR UHO\ RQ DQ XQSXEOLVKHG SHU FXULDP RUGHU LVVXHG E\

WKLV FRXUW LQ 7KDGGHXV�; Y� :R]QLDN� ���� :/ ������ ��WK &LU��� ,Q
:R]QLDN� ZKLFK ZDV DSSHDOHG E\ WKH SODLQWLII 7KDGGHXV�; SUR VH� D SDQHO
RI WKLV FRXUW DIILUPHG WKH GLVWULFW FRXUW¶V JUDQW RI TXDOLILHG LPPXQLW\ LQ D
SULVRQHU )LUVW $PHQGPHQW UHWDOLDWLRQ FODLP� ,Q WKDW RUGHU� ZH REVHUYHG
WKDW ³WKH >7KDGGHXV�; HQ EDQF@ FRXUW QRWHG WKDW WKLV FLUFXLW SUHYLRXVO\ KDG
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)LUVW $PHQGPHQW ULJKW WR SHWLWLRQ WKH JRYHUQPHQW IRU UHGUHVV ZKHQ KH
ILOHG WKLV RULJLQDO0D\ ��� ���� ODZVXLW�´ -�$� DW ���� 'HIHQGDQWV FDQQRW
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FRQGXFW� ZKHQ WKH\ KDYH DOUHDG\ VWLSXODWHG WR WKLV IDFW�

�
(YHQ LI ZH ZHUH WR DSSO\ WKH VWDQGDUG DQQRXQFHG LQ +HUURQ� %HOO¶V

VXLW ZRXOG VWLOO TXDOLI\ DV SURWHFWHG FRQGXFW� +HUURQ¶V UXOLQJ LV OLPLWHG
WR UHWDOLDWLRQ FODLPV LQYROYLQJ VXLWV GLVPLVVHG DV IULYRORXV� 7KH 6XSUHPH
&RXUW¶V GHFLVLRQ LQ /HZLV� XSRQ ZKLFK +HUURQ UHOLHG� PDNHV LW FOHDU WKDW
D FODLP QHHG QRW EH VXFFHVVIXO WR EH QRQ�IULYRORXV� /HZLV� ��� 8�6� DW
��� QQ����� /HZLV H[SODLQHG� IRU H[DPSOH� WKDW WKH IDFW WKDW D FODLP LV
SURFHGXUDOO\ GHIDXOWHG GRHV QRW QHFHVVDULO\ PDNH WKH VXLW IULYRORXV� ,G�

DW ���Q��� 0RUHRYHU�/HZLVGLVWLQJXLVKHGEHWZHHQ ³DUJXDEOH´ FODLPV DQG
³IULYRORXV´ FODLPV� DQG H[SODLQHG WKDW ³>G@HSULYLQJ VRPHRQH RI DQ
DUJXDEOH �WKRXJK QRW \HW HVWDEOLVKHG� FODLP LQIOLFWV DFWXDO LQMXU\ EHFDXVH
LW GHSULYHV KLP RI VRPHWKLQJ RI YDOXH ² DUJXDEOH FODLPV DUH VHWWOHG�
ERXJKW� DQG VROG�´ ,G� DW ��� Q��� %HOO¶V VXLW ORVW DW VXPPDU\ MXGJPHQW�
LW ZDV QRW GLVPLVVHG DV EHLQJ IULYRORXV� 7KHUHIRUH� WKH+HUURQ UXOH ZRXOG
QRW DSSO\ LQ WKH LQVWDQW FDVH�
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7KH GLVWULFW FRXUW¶V GHFLVLRQ WR UHTXLUH D ILQGLQJ RI ³FRQVFLHQFH�

VKRFNLQJ´ EHKDYLRU ZDV SURPSWHG E\ WKLV FRXUW¶V ���� GHFLVLRQ LQ
0F/DXULQ� ��� )��G DW ���� :DONHU� ��� )��G DW ���� 7KXV� IRU WKH
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UHJXODUO\ DSSOLHG WR LQPDWH UHWDOLDWLRQ FODLPV EHIRUH 0F/DXULQ�
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